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QUESTION PRESENTED 


Should this Court, pursuant to its supervisory power 


e administration of criminal justice in this Circuit, 


over th 


begin to regulate the process of informal pre-trial discovery? 
This case nas not previously 

= been before this Court, by this ~ 
or any other name. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,018 


JAMES L. FLEMING, 


UNITED STATES OF AMERICA, 


STATEMENT OF THE CASE 


Procedural Background 
Appellant, James L. Fleming, was arrested on 
September 23, 1967. On November 15, 1967, he was charged 
in a three count indictment with violation of 22 D. C. Code 
2901 (Robbery) and of 22 D.C. Code 502 (Assault with A 
| 


Dangerous Weapon - two counts). After a one-day jury trial 


on February 19, 1968, before the Honorable Judge Joseph Cc. 


Waddy, Mr. Fleming was found guilty of the robbery count 

and of one count of assault with a dangerous weapon. The 

other count of assault with a dangerous weapon nad been 

aismissed, before the jury had been empaneled, on the motion 
| 


of the prosecutor and with the consent of the defense 
counsel (Tr. 3). On May 3, 1968, Mr. Fleming again appeared 


before Judge Waddy and was sentenced to imprisonment for an 


indeterminate period pursuant to Section 5010(b), Title 18, 


U. S. Code, under the provisions of the Federal Youth 
Corrections Act. A timely notice of appeal was filed and 
this is a direct appeal from that Judgment and Sentence. This 
Court has jurisdiction over this case pursuant to the rules 
of this Court, and 28 U.S. Code, Section 1291. Mr. Fleming 
has been and is presently in federal custody at the Lorton 


Youth Center. 


Statement of Facts 

At trial, before the jury was empaneled, counsel 
asked to approach the bench. At the bench, the prosecutor 
stated that he had recently talked to one of the inaaecee 
Mr. Samuel Best. The prosecutor said that Mr. Best had stated 


that Mr. Fleming had not assaulted him with a knife and that 


only his wife, Angela Best, had been assaulted with|/a knife. 


| 
Therefore the prosecutor asked that the third count! of the in- 
| 


dictment, charging that the defendant had assaulted) Mr. Samuel 
| 
Best with a dangerous weapon, be dismissed. The defense 
counsel having no objection, the count was dismissed. Defense 
counsel failed to move for the production of the Grand Jury 
minutes (Tr. 3). | 
At this point the defense counsel stated for the 
record that there had been complete pre-trial aiscovery be- 
tween himself and the prosecutor, “with the exchange of the 
transcript of the preliminary hearing, etc." This! statement 


was designed, said defense counsel, to “obviate any question 
of possible claim by the defendant of failure to have counsel 
file pre-trial motions or to investigate his case adequately." 
[A Rule 16 discovery motion had been filed on December 18, 
1967, but was withdrawn on January 12, 1968]. The Court 


| 
then asked if this informal pre-trial discovery had included 
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Jencks Act Statements. The prosecutor did not directly answer 
this question. Instead, he stated that although he had not 
made his files available to defense counsel, it was his belief 
that there had been adequate courtesy aisclosure. The Court 
accepted this answer (Tr. 4). 

In its case-in-chief the Government first took the 
testimony of Mrs. Angela Best who stated that about 8:50 p.m. 
on September 23, 1967 she and her husband, Samuel Best, were 
walking down Vermont Avenue, Northwest near Thomas Circle on 
their way to 2 party. After she and her husband crossed N 
Street, Northwest two young men approached them and one of 
them asked her husband for 2 light. At this point the other 
young man hit her and pulled at her purse, while the first 
young man hit her husband and began struggling with him (Tr. 
34). Mrs. Best then testified that the young man who was 
pulling at her purse [whom she later identified in court as 
the appellant, James Fleming, (Tr. 40-41) ]then pulled out 2 


knife and pressed it against her. She let go of her purse 


and Mr. Fleming fled. A man [later identified as Mr. Dewey 


Robinson, a Special Police Officer with the Hecht Company] and 
her husband chased Mr. Fleming (Tr. 35-36). After a short 
chase across the street and back, Mr. Pleming was captured 


within twenty feet of Mrs. Best according to her testimony 
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(Tr. 41). She also testified that she saw Mr. Robinson recover 
the knife and her purse which Mr. Fleming had roe away dur- 
ing the chase (Tr. 48-49). On redirect examination, Mrs. Best 
testified that she saw nothing in the hand of the young man 
who was struggling with her husband (Tr. 50). [That young man 
was identified by Mr. Fleming as one Charles Green (rr. 91).] 
She also stated that Mr. Green did not threaten her at any 
time but was struggling only with her husband (Tr. 50) . 

The Government then called Mr. Samuel Best’ whose 


testimony essentially corroborated the testimony of! his wife, 


Mrs. Angela Best. He identified the knife which he said Mr. 
Fleming had pressed against his wife's stomach (Tr.| 57-60). 


He also made an in-court identification of Mr. Fleming (Tr. 


62). He testified that he saw Mr. Fleming pull out the knife 


(Tr. 69) and that the man attacking him [Green] had no knife 


(Tr. 70). | 


Mr. Dewey Robinson then testified for the Government. 
He stated that he first saw Mr. Fleming and the Bests from a 
| 
distance of perhaps one hundred yards. He testified that he 
| 
then saw Mr. Fleming strike Mrs. Best and pull out a knife 
(Tr. 74). He was, he said, about twenty-five ae from them 


at that point (Tr. 75). He testified that he then) chased the 


defendant and apprehended him about ten feet from the scene 
| 
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(Tr. 75-77). He also made an in-court identification of Mr. 
Fleming (Tr. 77-78). 

Defense counsel had made no motions for the production 
of Jencks Act Statements, 18 U.S. Code, Section 3500 (1964), 
before he began cross—examination of the government witnesses 
(Tr. 42,66,80). 

whe defendant took the stand in his own behalf. The 
theory of the defense was duress. Mr. Fleming testified that 
on his way into Morton’s Liquor Store at 11th and L Streets, 
Northwest he met Charles Green who threatened him with a gun 
and told him to walk with him (Tr. 90-91). They walked from 
the liquor store to 12th and Vermont Avenue, Northwest. Upon 
seeirg Hr. and Mrs. Best coming, Mr. Fleming testified, Mr. 


Green ordered him to snatch Mrs. Best's purse (Tr. 92). Mr. 


Pleming testified that, being in fear for his life, he 


snatched the purse (Tr. 93). Mr. Fleming further testified 
that the knife was his, but that Green had taken it from him 
at the liquor store. He testified that he did not use it to 
assault anyone and that it was Green who had the knife and 


assaulted Mrs. Best with it (Tr. 95-96). 


Ie 


THIS COURT SHOULD, PURSUANT TO ITS SUPERVISORY POWER | OVER THE 
ADMINISTRATION OF CRIMINAL JUSTICE IN THIS CIRCUIT, BEGIN TO 
REGULATE THE PROCESS OF INFORMAL PRE-~TRIAL DISCOVERY, 


It is a widely accepted practice in this jurisdiction 


for the defense counsel and the prosecutor, before the trial, 
| 
| 
to exchange information about a case informally rather than to 


file and argue written motions under Rule 16 of the Federal 


| 
Rules of Criminal Procedure. In lieu of a formal court order 


under Rule 16, the defense counsel relies on the good faith 
| 


and diligence of the prosecutor to provide full disclosure. 


Such an informal process saves time for the Court and for 


counsel. It would be wasteful, indeed, to require written 
motions and court orders when the discovery rights of both 
parties are uncontested. 
In the past, when discovery rights in a cri 
case have been relatively limitea, the supervision of informal 
discovery was not that important. However, Rule 16 of the 
Federal Rules of Criminal Procedure has now been amended. 
The 1966 Advisory Committee Note to Rule 16 states: 
“The extent to which pre-trial discovery should 
be permitted in criminal cases is a complex and 


controversial issue. The problems haye been ex~ 
plored in detail in recent legal literature, 
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most of which has been in favor of increasing 
the range of possible discovery. [Citations 
omitted]. The rule has been revised to expand 
the scope of pre-trial discovery. At the same 
time provisions ars made to guard against 
possible abuses.” 
The new Rule 16 has greatly increased the defendant's pre- 
trial discovery rights. It has been carefully drafted and im- 
poses 2 continuing duty to aisclose, with sanctions for non- 
compliance. Because of the enlarged scope of pre-trial 
discovery under the new Rule, pre-trial a@iscovery has become 
too important 2 right of the defendant in 2 eriminal case for 


this Court to permit the continuation of informal disclosure 


without any kind of Court supervision. 


A. Informal Pretrial Discovery Should Be Requiated 
Because The Court, Not The Individual Prosecutor 
Should Control The Extent of Disclosure In Order 
To Assure Uniform Treatment Of Defense Counsel 


And, Thereby, Defendants. 
In 1963, in preparation for a Judicial Conference 
Symposium on Discovery in Federal Criminal Cases, the Junior 


Bar Section of the D.C. Bar Association did an empirical study 


of informal pretrial discovery practices in this Circuit. 


nl 


LY Reprinted in 8 Moore's Federal Practice, 16.01[3]- 


2/ The Symposium on Discovery in Federal Criminal Cases is 
reported in 33 FRD 47 (1963). The study, Empirical Data: 
Current District of Columbia Discovery Practice, is reprinted 
at 33 FRD 113 (1963). 
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The data clearly shows that each prosecutor has his own ideas 


about what kind of information he should give to defense 


counsel and that he varies the amount of disclosure depending 


| 
upon his personal relationship with the particular attorney. 


In its tentative conclusions, the report states: 


More extensive pretrial discovery is afforded to 
defendants through the informal practice of 
prosecutors than by formal motion to the court. 
The discretion of the individual assistant, 
rather than any policy of the United States 
Attorney's Office, appears controlling, There 3/ 
are extremely wide variations among assistants. 


The report also concludes: 


The extent of disclosure by individual assistant 
United States Attorneys appears to hinge on their 
favorable relationship with defense couns , and 
the likelihood of securing a guilty plea. 

| 


| 
Given the competative nature of the adversary system, it is 
| 
natural that the prosecutor, even in good faith, sometimes 
misleads the defense attorney when he is disclosing his case 


informally. The report describes the practice as follows: 
| 

Oral summarization of written material or 
divulgence of selected portions, rather than 
full disclosure and inspection, Reels to be 
the typical informal procedure employed by 
prosecutors. Material favorable to the govern- 
ment is more likely to be.gisclosed than data 
favorable to the defense. 


3/ Id. at 120 
4/ Ibid. 
5/ Id. at 121 


As to the role of the Court, the report concludes: 
Because defense counsel rarely seek discovery 
by motion, the @iscretion of prosecutors 
rather than of judges is the major CESSES 
of discovery in the District of Columbia. 

This study was done before the new expanded Rule 16 
became effective. The aeficiencies that it points out in the 
practice under the old Rule, are continuing and are now much 
more seriously detrimental to the defendant in light of his 
greatly expanded aiscovery rights under the new Rule 16. The 
new Rule requires the Court, not the prosecutor to exercise 


its discretion as to what is discoverable. It would be folly 


to expect that defense counsel should or can file and argue 


a written discovery motion in each case. Public defenders 


and prosecutors are carrying too large 2 caseload to make that 
practical. Moreover, the District Court's backlog of criminal 
cases would grow even larger since even more judicial manhours 
would be expended in motions court. Informal pretrial dis- 
covery must, as a practical matter, be permitted to continue. 
However, unregulated variations in the practice, affecting 
the substantial discovery rights of a defendant should not be 
Permitted to continue. In order to assure uniformity of dis- 


closure and equal treatment of defendants, this Court should 


——=—>— 


6/ Id. at 122. 


begin to regulate informal pre-trial discovery. 


B. This Court, As A Minimum, Should Require The 
Defense Counsel To State On The Record What 
Information And Material He Has Received From 
The Prosecutor, And The Prosecutor Should Be 
Required To State On The Record What Informa- 
tion And Material Has Been Withheld. 


Some jurisdictions have regulated the process of in- 


| 
formal discovery by having the prosecutor and the defense 


attorney meet in the judge's chambers. For example, in the 


Southern District of California the United States District 
Court has initiated an “Omnibus Hearing Project." ‘The arose 
of the project is to eliminate written motions practice while 
encouraging discovery on both sides. An oral hearing is held 
at which information is exchanged. Significantly, the hear- 
ing is on the record. 


But this Court need not go that far in the context 


of the present case to begin to regulate informal |dis- 


covery. It should, however, require that a statement be 
| 


made on the record by the defense counsel and the prosecutor 


as to what information was exchanged and what information, 


if any, was withheld. Such a procedure would 


V/ See "Preliminary Hearing in the District of Columbia—An 
Emerging Discovery Device," 56 Geo.L.J. 191, 206 fn. 84 for 
fuller discussion of this procedure. 


-ll- 


encourage more uniform informal discovery in two ways. First, 
the prosecutor, knowing that at the time of trial the results 
of any informal discovery will have to be made a matter of 
record, will be encouraged to divulge all the information he 
would have been required to divulge if a written Rule 16 motion 
ha@ been filed and argued. Second, with the list of the 
material exchanged on the record, the trial court will be in a 
position to apply the various sanctions provided in Rule 16(e) 
if the prosecutor has failed to meet his continuing duty to 
disclose. The result of such a procedure will be that in- 
formal pretrial discovery will be governed less by the discre- 
tion of the individual prosecutor and more by the discretion 
of the court in its application of the provisions of Rule 16. 
Cc. A Statement On The Record As To What Information 
Was Disclosed And What Information Was Withheld 
Should Be Required In This Case In Order To Pre= 
serve The Defendant's Statutory Rights Pursuant 
To 28 U.S. Code, Section 2255. 
At the bench conference, which took place before the 


trial began and out of the hearing of the defendant, the 


following exchange took place: 


MR. ROSEN: 1 would like to state for the record, 

as I have in chambers, that there has been 
complete pretrial discovery between myself 
and Mr. Miller with the exchange of the 
transcript of the preliminary hearing, etc., 


and there will be no surprise to the defense 
as to any evidence the Government might have 
and vice versa, and this will obviate any 
question of possible claim by the defendant 
of failure to have counsel file pretrial 


motions or to investigate his case 


adequately. There has been this disclosure. 


COURT: This applies to the Jencks 
Statements? 


Act 


MILLER: For the record, I have not! made my 
files available but I have had an opportunity 


to discuss this at some length and 


I believe 


there has been adequate courtesy disclosure. 


THE COURT: Very well. [Tr.4] 
Kw 


The question is whether defense counsel, by means of a con- 


clusory statement such as this that he had adequately prepared 


should be able to “obviate” any subsequent claim of 


assistance of counsel. 


lineffective 
| 


Clearly, under the present case law, the right to the 


effective assistance of counsel is not a standard of skill. 


However, if counsel is "so incompetent as to deprive his 


client of a trial in any real sense", then the defendant has 


8/ 
a right to a new trial. But, even to get a hearing on 2 


2255 motion the defendant must be able to allege such in- 


competence that, if the allegations are taken as true, they 


of 
would amount to a denial of a fair trial. 
| 


—————————— 


Roosevelt Mitche v. United States, 104 U.S. App. D.C. 
57, 63, 259 F.2d 787, 793 (1958), cert.denied, 358 ULS. 850 


(1958). 
Q9/ Id. at 64. 


In the present case, the issue of guilt was solely a 


matter of credibility. Mr. Fleming testified that he snatched 


the purse under duress, i.e. that Green had threatened him with 


a gun (Tr. 92-93), and that it was Green who had the knife and 
assaulted Mrs. Best with it (Tr. 95-96). Mr. and Mrs. Best 
testified that Mr. Fleming had the knife and they saw nothing 
in Green's hand (Tr. 35,50,69-70). Therefore, Mr. and Mrs. 
Best's testimony as to what they did and did not see was 
erucial. The defense counsel failed to impeach them in any 
substantial way. Was this because he had the Jencks Act State- 
ments and there were no inconsistencies or was it because he 
simply had not received the Jencks Act Statements? If it were 
the latter, then his failure to move for the production of 
Jencks Act Statements would be a major factor to be considered 
in a charge of ineffective assistance of counsel. Similarly, 
counsel failed to move for the production of the Grand Jury 
minutes. Something led the Grand Jury to hand down an indictment 
which included a count of assault with a dangerous weapon 
against Mr. Best. Was it the testimony of Mr. Best before 

the Grand Jury? If it were, should he have not been im- 
peached as to his observations at the time of the incident? 

If defense counsel already had the Jencks Act Statements, the 


Grand Jury summary woulé have been included and one might 
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| 
infer that it was not inconsistent with the testimony of Mr. 


and Mrs. Best. This might make the motion for production of 
the Grand Jury minutes unnecessary. But the conclusory state— 
ments at the bench conference quoted above leaves us uncertain 
as to whether Jencks Act Statements had been eeealover during 
informal pretrial discovery. 


One wonders what other kind of information| was turned 
over during informal pretrial discovery. Did the prosecutor 
know Mr. Green's identity and his whereabouts? If is did he 
tell the defense counsel? If he did, did defense Rooneet 
interview him? Should he have been subpoenaed as a defense 


witness? Were there any statements taken by the government 


from other people who witnessed the incident on this busy 


street? Did they see a gun? Did they see the knife in the 


| 
defendant's hand or Mr. Green's hand? If there were any such 


witnesses, did the prosecutor tell the defense counsel about 


them in informal pretrial discovery? | 
| 
The point is that all these questions are merely 
speculative. Without a statement on the record as to what 


| 
information was turned over to the defense counsel pretrial, 


neither the defendant, nor this Court knows the answers to 
these questions. If the prosecutor had informed defense 


| 
counsel of Mr. Green's whereabouts and of the existence of 
| 
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other witnesses to the incident, if he had not turned over the 
Jencks Act Statements pretrial, then the case would be in a 
much different posture than it presently is. Defense counsel 
would have failed to subpoena possible defense witnesses. He 
would have failed to move for the production of Grand Jury 
Minutes. He would have failed to move for the production of 
Jencks Act Statements. He woulda have failed to make 2 motion 
for Judgment of Acquittal at the close of the Government 's 
case. Would these failures have risen to the level of a denial 
10/ 

of a fair trial to the defendant? 

Without a statement on the record as to what informa- 


tion was turned over to the defense, and what was withheld, 


one cannot say just how ineffective defense counsel was, Or 


even if he was ineffective at all. The defendant, in custody 


at the Lorton Youth Center, cannot gather this information. There- 
fore, by making the conclusory statement he did, defense 

counsel has, in effect, "obviated” any charge of ineffective 
assistance, because defendant does not know what allegations 

he could make which would be sufficient to warrant a hearing 

under 28 U.S. Code, Section 2255. If there was ineffective 


assistance of counsel, an attorney ought not to be permitted 


——— a 


10/ See Dyer v. United States, 126 U.S. App. D.c. 312, 379 
F.2d 89 (1967). 
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to deny the defendant his statutory rights by making such 2 


simple conclusory statement on the record. 


The evidence against the defendant, on this record, 
| 


| 
was overwhelming. But is that because he was clearly guilty 


| 
and the witnesses’ stories had always been consistent? Or was 


it because the defense counsel didn't have any Jencks Act 

Statements? A quote from Mr. Justice Brennan's opinion in 
| 

Jencks v. United States is here relevant: 


Every experienced trial judge and trial lawyer 
knows the value for impeaching purposes of 
statements of the witness recording the events 
before time dulls treacherous memory. |; Plat 
contradiction between the witness’ testimony 
ana the version of the events given in his 
reports is not the only test of inconsistency. 
The omission from the reports of facts related 
at the trial, or a contrast in emphasis upon 

the same facts, even a different order of treat- 
ment, are also relevant to the cross—examining 
process of testing the credibility of ja witness’ 

nil/ | 


trial testimony. 


1l/ Jencks v. United States, 353 U.S. 657, 667 (1957). 


ee 
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CONCLUSION 


WHEREFORE, appellant prays that this Court | remand 
this case to the trial court for a hearing to determine what 
information and material the prosecutor gave defense counsel 

| 
during informal pretrial discovery, and what information and 


material was withheld. 


Respectfully submitte 


a 


} Piro WW Seb? Oy 
WILLIAM W. GREERERTCS 


RICHARD S. SHINE 
424 Fifth Street, N. W. 
Washington, D.C. 20001 

1 

Counsel for Appellant 

(Appointed by this Court) 
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ISSUE PRESENTED 


In the opinion of appellee, the following issue is pre- 
sented: 


Whether an appealable issue is before the Court? 


This case has not previously been before this Court under this 
or a similar title. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,018 


JAMES LEE FLEMING, APPELLANT 
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UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


A) Summary of Proceedings 


By indictment filed November 15, 1967 James Lee 
Fleming was charged with one count of robbery, 22 D.C. 
Code § 2901, and two counts of assault with a dangerous 
weapon, 22 D.C. Code § 502. On February 19, 1968, just 
before actual trial, one of the assault with a dangerous 
weapon counts was dismissed. After a jury trial before 
Judge Joseph C. Waddy, Fleming was found guilty on the 
other two counts. This appeal followed. 


(1) 


2 


B) The Trial 


Testimony at trial showed that at about 9:00 p.m. on 
September 23, 1967, Fleming and a companion accosted 
Mr. and Mrs. Samuel C. Best, who were walking down 
Vermont Avenue, near Thomas Circle, and tried to rob 
them. Appellant went after Mrs. Best and succeeded in 
getting her purse only after he brandished a knife. (Tr. 
34-35.) Mr. Best saw the knife first and told his wife to 
relinquish her purse (Tr. 57). As Fleming fied he was 
apprehended, about twenty feet from Mrs. Best, by Mr. 
Dewey Robinson, an off-duty store detective. (Tr. 36, 41, 
73-75.) Robinson also recovered her purse and the knife 
used by appellant (Tr. 39, 80). The police arrived on the 
scene almost immediately and took Fleming into custody 
(Tr. 63, 85). Appellant testified that he took part in the 
robbery only because the other man, who had a pistol, 
threatened to harm him if he did not. He also said that 
he had not used the knife, which he admitted was his, but 
that it had been wielded by the other. (Tr. 94-95). 


ARGUMENT 


No issue requiring any disposition but affirmance has 
been raised by appellant. 


(Tr. 4) 


Appellant’s brief is directed to the area of pre-trial dis- 
covery. He does not claim that pre-trial discovery was 
denied him,’ nor does he allege that facts germane to his 
defense were not made available to him by the prosecu- 
tion? As a matter of fact he does not claim that any 
prejudice inured to appellant because of the method of dis- 


2 See Federal Rule of Criminal Procedure 16. 


2 Irregularities in disclosure can, of course, entai] due process 
violations subject to remedial action by the Court. See Brady Vv. 
State of Maryland, 373 US. 83 ( 1963) and Levin v. Clark, U.S. 
App. D.C. —— (No. 20,682, decided November 15, 1967) ; petition 
for hearing en bene denied December 16, 1968). 


3 


closure utilized in this case, i.e. the prosecutor opened his 
file to defense counsel (Tr. 4). What he urges is that this 
Court, under the aegis of its supervisory jurisdiction over 
the courts, directly regulate the practice whereby individ- 
ual prosecutors, as a courtesy to defense counsel, make the 
Government’s case file available for perusal. Direct regu- 
lation of this practice would entail supervising individual 
Assistant United States Attorneys in the manner in which 
they discharge their official duties; a supervisory power 
which does not inhere in the Judiciary, but rather is an 
attribute of the Executive. See Newman v. United States, 
127 U.S. App. D.C. 268, 382 F.2d 479 (1967). 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davi G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 
JAMES A. TREANOR, ITI, 
Assistant United States Attorneys. 
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